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�� 7KH�SDQGHPLF�KDV�UHVKDSHG�PDQ\�RI�RXU�ID�
PLOLDULWLHV�DQG�KDV�ODXQFKHG�WKH�ZRUOG�LQWR�D�QHZ�DJH�
RI� EXVLQHVV�� WHFKQRORJ\�� DQG� LQWHUDFWLRQ�� 7KH� OHJDO�
VSKHUH�� LQ� SDUWLFXODU�� KDV� XQGHUJRQH� D� UHPDUNDEOH�
WUDQVIRUPDWLRQ� LQ� UHVSRQVH� WR� WKHVH� QRYHO� DQG� XQ�
SUHFHGHQWHG� HYHQWV�� 0DQ\� UHDOPV� RI� WKH� OHJDO� SUR�
IHVVLRQ�KDYH�EHHQ��DQG�FRQWLQXH�WR�EH��LPSDFWHG�E\�
&29,'�����DQG�VXUURXQGLQJ�FLUFXPVWDQFHV��LQFOXGLQJ�
KRZ�FRQWUDFW�SURYLVLRQV�DUH�ZULWWHQ�DQG�LQYRNHG��7KH�
XVH�RI�)RUFH�0DMHXUH� �³)0´��FODXVHV� LQ�ZULWWHQ�FRQ�
WUDFWXDO�DJUHHPHQWV��RQFH�LQFOXGHG�PHUHO\�DV�VWDQG�
DUG� ERLOHUSODWH� ODQJXDJH�� DUH� QRZ� UHVXUIDFLQJ� ZLWK�
PXFK� PRUH� YLJRU� DQG� VWUHQJWK�� 7KH� SDQGHPLF� KDV�
UHFKDUDFWHUL]HG� WKH� LPSRUWDQFH�RI�)0�FODXVHV�� WKH\�
DUH�QRZ�PRUH�DUWIXOO\�FXVWRPL]HG�WR�UHIOHFW�SDQGHPLF�
FLUFXPVWDQFHV�DQG�DUH�EHLQJ�XWLOL]HG�DV�ERWK�D�VZRUG�
DQG�D�VKLHOG�E\�FRQWUDFWLQJ�SDUWLHV� LQ� WKH�&29,'�����
HUD����

��

�� $� IRUFH� PDMHXUH� FODXVH�� DOVR� FRPPRQO\�
NQRZQ�DV� WKH� ³$FW�RI�*RG´� FODXVH� LQ� FRQWUDFWXDO�DU�
UDQJHPHQWV��LV�D�SURYLVLRQ�WKDW�UHOLHYHV�D�SDUW\�IURP�
SHUIRUPLQJ� LWV� FRQWUDFWXDO� REOLJDWLRQV� ZKHQ� FHUWDLQ�
FLUFXPVWDQFHV�DULVH�WKDW�DUH�EH\RQG�WKH�SDUW\¶V�FRQ�
WURO��7KH�GULYLQJ�IRUFH�UHVSRQVLEOH�IRU�D�SDUW\¶V�IDLOXUH�
WR�SHUIRUP��RU�³IRUFH�PDMHXUH�HYHQW�´�KDV�WR�EH�RI�H[�
FHSWLRQDO� FLUFXPVWDQFHV�ZKLFK�ZRXOG� UHQGHU� SHUIRU�
PDQFH� LQDGYLVDEOH�� FRPPHUFLDOO\� LPSUDFWLFDEOH�� LOOH�
JDO��RU� LPSRVVLEOH��&RPPRQ�H[DPSOHV�RI�)0�HYHQWV�
LQFOXGH�QDWXUDO� GLVDVWHUV� DQG�RWKHU�ZHDWKHU� GLVWXUE�
DQFHV��VRPHWLPHV�UHIHUUHG�WR�DV��DFWV�RI�*RG������
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ZDU��WHUURULVP�RU�WKUHDWV�RI�WHUURULVP��FLYLO�GLVRUGHU�� ODERU�
VWULNHV�RU�GLVUXSWLRQV��DQG�ILUHV��,URQLFDOO\��SDQGHPLFV�DQG�
HSLGHPLFV�KDYH�EHHQ�FRPPRQO\� LQFOXGHG�DV�)0�HYHQWV�
LQ� ERLOHUSODWH� IRUFH�PDMHXUH� FODXVHV� IRU� GHFDGHV�� EXW� LQ�
OLJKW�RI�&29,'������WKH�ZRUGLQJ�RI�WKHVH�FODXVHV�LV�FKDQJ�
LQJ�GUDVWLFDOO\�����

��

�� )RUFH� 0DMHXUH� FODXVHV� DUH� LPSRUWDQW� EHFDXVH�
LQYRNLQJ�D�)0�FODXVH�DFWV�DV�D�OHJDO�GHIHQVH�PHFKDQLVP�
WR�D�EUHDFK�RI�FRQWUDFW�FODLP� IRU�D�SDUW\¶V� IDLOXUH� WR�SHU�
IRUP�LWV�REOLJDWLRQV�XQGHU�WKH�FRQWUDFW��3DUWLHV�ZKR�IDLO�WR�
LQFOXGH�D�IRUFH�PDMHXUH�SURYLVLRQ�LQ�WKHLU�FRQWUDFW�UXQ�WKH�
ULVN� WKDW� WKHLU� LQDELOLW\� WR� SHUIRUP� XQGHU� WKH� DJUHHPHQW�
GXH�WR�FDXVHV�EH\RQG�WKHLU�FRQWURO�ZLOO�QRQHWKHOHVV�FRQ�
VWLWXWH�D�EUHDFK�RI�FRQWUDFW��VXEMHFWLQJ�VXFK�SDUW\� WR�SR�
WHQWLDO� OHJDO� OLDELOLW\�� &29,'����� EDFNODVK� FDXVHG� PXFK�
XQUHVW� LQ� WKH� WUDQVDFWLRQDO� LQGXVWU\� GXH� WR� JRYHUQPHQW�
PDQGDWHG� VKXWGRZQV� DQG� TXDUDQWLQH� RUGHUV�� ZKLFK� DI�
IHFWHG�WKH�VXSSO\�RI�PDWHULDOV�DQG�DFFHVVLELOLW\�RI�YHQXHV�
DQG�YHQGRUV��$V�D�UHVXOW��FRQWUDFWLQJ�SDUWLHV�VXIIHUHG�GXH�
WR� QRQSHUIRUPDQFH� RI� FRQWUDFW� REOLJDWLRQV� DJUHHG� XSRQ�
SULRU�WR�WKH�SDQGHPLF��7KRVH�ZLWK�FRQWUDFWV�ODFNLQJ�D�)0�
FODXVH�ZHUH� OHIW� ZLWKRXW�PXFK� OHJDO� UHPHG\� RU� UHOLHI� IRU�
WKHVH�EUHDFK�RI�FRQWUDFW�FODLPV����

��

�� 'HWHUPLQLQJ� ZKHWKHU� D� )0� FODXVH� FDQ� EH� LQ�
YRNHG�DV�D�GHIHQVH�WR�QRQSHUIRUPDQFH�LV�D�IDFW�LQWHQVLYH�
LQTXLU\�DQG�LV�WKHUHIRUH�HYDOXDWHG�RQ�D�FDVH��E\��FDVH�ED�
VLV��DV�LW�GHSHQGV�RQ�WKH�VSHFLILF�ODQJXDJH�RI�WKH�)0�FRQ�
WUDFW�SURYLVLRQ��,Q�OLJKW�RI�WKH�SDQGHPLF��WKHUH�KDV�EHHQ�D���

��

D�VXUJH�LQ�)0�FODXVHV�WKDW�QRZ�H[SOLFLWO\�DGGUHVV�ZKHWK�
HU�&29,'�����ZLOO�EH�FRQVLGHUHG�D�)0�HYHQW�WKDW�FDQ�WULJ�
JHU�LQYRFDWLRQ�RI�WKH�)0�FODXVH��)RU�H[DPSOH��)0�FODXV�
HV�WKDW�LQFOXGH�&29,'�����VSHFLILFDOO\�DV�D�)0�HYHQW�FDQ�
SURYLGH� FRQWUDFWLQJ� SDUWLHV� ZLWK� OHJDO� UHOLHI� VKRXOG� QRQ�
SHUIRUPDQFH�RFFXU�GXH�WR�SDQGHPLF�UHODWHG�FLUFXPVWDQF�
HV��&RQYHUVHO\��OHJDO�UHFRXUVH�PD\�EH�ZLWKKHOG�IURP�SDU�
WLHV�HQWHULQJ�LQWR�FRQWUDFWV�ZLWK�)0�FODXVHV�WKDW�H[SOLFLWO\�
H[FOXGH�&29,'�����DV�D�)0�HYHQW���
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�� 0RYLQJ�IRUZDUG��FRQWUDFWLQJ�SDUWLHV�KDYH�PXFK�WR�
FRQVLGHU� ZKHQ� HQWHULQJ� LQWR� D� ZULWWHQ� DJUHHPHQW� LQ� WKH�
FXUUHQW�DQG�SRVW��SDQGHPLF�ZRUOG��)LUVW�DQG�IRUHPRVW��WKH�
LQLWLDO� LQTXLU\� VKRXOG� EH� ZKHWKHU� WKH� FRQWUDFW� LQFOXGHV� D�
IRUFH�PDMHXUH�FODXVH��,I� LW�GRHV��WKH�QH[W�TXHVWLRQ�WR�DVN�
LV�ZKHWKHU�&29,'����� DQG� UHODWHG� FLUFXPVWDQFHV� FRQVWL�
WXWHV� D� IRUFH�PDMHXUH� HYHQW� XQGHU� WKH� )0� SURYLVLRQ�� ,Q�
RWKHU�ZRUGV��ZLOO�QRQSHUIRUPDQFH�GXH�WR�&29,'�����DOORZ�
D�FRQWUDFWLQJ�SDUW\�WR�LQYRNH�WKH�IRUFH�PDMHXUH�FODXVH�DV�
D� OHJDO� GHIHQVH� WR� D� EUHDFK� RI� FRQWUDFW� FODLP� VKRXOG� D�
SDUW\�IDLO�WR�IXOILOO� LWV�FRQWUDFWXDO�REOLJDWLRQV��RU�LV�&29,'��
���H[SOLFLWO\�H[FOXGHG�DV�D�IRUFH�PDMHXUH�HYHQW�XQGHU�WKH�
FRQWUDFW��ZKLFK�ZRXOG�QRW�DOORZ� IRU� LQYRFDWLRQ�RI� WKH�)0�
FODXVH�IRU�SDQGHPLF��UHODWHG�QRQSHUIRUPDQFH"��

��

�� $GGLWLRQDO� FRQVLGHUDWLRQV� WR� DFFRXQW� IRU� ZKHQ�
HQWHULQJ� LQWR� D� FRQWUDFW� ZLWK� D� )0� FODXVH� LQFOXGH� ����
ZKHWKHU� WKH�FRQWUDFW� LQFOXGHV�D�ULJKW� WR� WHUPLQDWH�FODXVH�
�HLWKHU� UHODWHG� WR� RU� VHSDUDWH� IURP� D� )0� FODXVH��� ����
ZKHWKHU�WKH�FRQWUDFW�SURYLGHV�IRU�DGGLWLRQDO�GXWLHV�H[SOLF�
LWO\� DWWDFKHG� WR� D� IRUFH� PDMHXUH� FODXVH� �IRU� H[DPSOH�� D�
GXW\� WR�PLWLJDWH�RU�D�GXW\� WR�SURYLGH�QRWLFH� WR�RWKHU�SDU�
WLHV���DQG�����ZKHWKHU�WKH�FRQWUDFW�DGGUHVV�GHOD\V�LQ�SHU�
IRUPDQFH� RU� SULFH� DGMXVWPHQWV� GXH� WR� D� IRUFH� PDMHXUH�
HYHQW��IRU�H[DPSOH��ZKHWKHU�D�FRQWUDFWLQJ�SDUW\�LV�HQWLWOHG�
WR�DQ�³HTXLWDEOH�DGMXVWPHQW�RI�WKH�FRQWUDFW�WLPH�RU�SULFH´�
LI�D�IRUFH�PDMHXUH�HYHQW�RFFXUV����

��

�� :KLOH� IRUFH� PDMHXUH� FODXVHV� DUH� QRW� QHZ� WR�
VWDQGDUG� FRQWUDFWV�� WKH� OHJDO� LPSOLFDWLRQV� RI� &29,'�����
DUH� VWLOO� VXUIDFLQJ� DQG� DUH� DVVHVVHG� RQ� D� FDVH��E\��FDVH�
EDVLV� WKURXJK� IDFW��LQWHQVLYH� LQTXLULHV� E\� WKH� FRXUWV�� $V�
WKHVH� FDVHV� PDNH� WKHLU� ZD\� WKURXJK� WKH� OHJDO� V\VWHP��
OHJDO�DXWKRULW\�ZLOO�EHFRPH�PRUH�DYDLODEOH����


